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Standard contracts with “small business” soon to 
become voidable for unfairness
New laws are set to come into play in November 2016, which extend the consumer unfair 
contract protections to small businesses.  If you are, or you enter into contracts with, a small 
business, you need to be aware of these changes.  

The effect is that any terms and conditions in ‘standard form’ contracts which are found to be 
unfair will be struck out and unenforceable if a party to the contract is a ‘small business’. 

The new laws could significantly impact the civil construction sector, where standard form 
contracts are very common and many subcontractors, suppliers and service providers are small 
businesses.  Given the often one-sided nature of many provisions which are fairly standard now, 
there is a risk these may be considered unfair and, if struck out, principals and head contractors 
may find themselves unable to rely on protections that they presently take for granted.

The new rules apply to ’standard form’ contracts entered into or renewed on or after 12 
November 2016.  If a contract is varied on or after 12 November 2016, the law will apply to the 
varied terms. 

What is a small business?
A ‘small business’ is a business that employs fewer than 20 people. This head count does not 
include casual employees unless they are employed on a regular and systematic basis (which 
may not be easy to establish).  Many subcontractors, service providers and suppliers might 
therefore constitute a ‘small business’.

In many instances, principals and head contractors will not know in advance whether they are 
dealing with a small business, unless they make specific inquiries in the early stages of every 
engagement.  As a result, it may be hard to know when the new laws will apply.  



What contracts are caught?
The legislation extends the unfair contract provisions to any ‘standard form’ contract where:
• at least one party is a ‘small business’; and
• the ‘upfront price’ payable under the contract is equal to or less than $300,000 or, if the 

contract is for a term in excess of 12 months, $1,000,000.  

A ‘standard form’ contract is not defined in the legislation, but might, for example, include a 
contract:
• for the supply of goods or services, or the grant of an interest in land; 
• presented on a ‘take it or leave it’ basis;
• presented without any effective opportunity to negotiate its terms; or
• which is generic and not prepared specifically for the relevant transaction or counterpart.

What terms are unfair?
A term will be considered ‘unfair’ if, considering the contract as a whole, it:
• causes a significant imbalance in the parties’ rights and obligations under the contract; and
• would cause detriment (whether financial or otherwise) to a party if it were to be relied on; 

and
• is not reasonably necessary to protect the legitimate interest of the party who would be 

advantaged by the term.

Whether or not contractual terms will be considered unfair is likely to be the subject of much 
discussion.  Ultimately, this can only be determined by a court.  
Examples of terms that might be found to be unfair include terms that:
• permit one party to avoid or limit performance of the contract; 
• allow one party (but not the other) to vary the terms of the contract; 
• unilaterally price a variation, determine time, determine satisfactory completion (or any 

other aspect detrimentally affecting the other party); and



•  limit or have the effect of limiting one party’s right to sue another party.

Arguably, terms which seek to exclude or limit liability and those that impose a time bar on 
the bringing of claims may be examples of ‘unfair’ terms under the new laws.  Other common 
terms that could be affected include releases, variations by omission, delay costs and liquidated 
damages.

If a term is found to be unfair, it will be struck out of the contract and cannot be relied upon.  This 
poses the question as to the effect of severability clauses in contracts (or the lack thereof) and 
how far the consequences of an unfair term will reach.  For example, if the payment provisions 
in the contract are considered ‘unfair’ and struck out, how can payment be assessed under that 
contract and what would be the procedure moving forward in relation to payment?  This will 
probably need to be determined on a case by case basis.

Importantly, the new laws will not act to strike out any unfair terms which are otherwise expressly 
permitted under any other laws. Accordingly, it is now more important than ever that businesses 
ensure that they are taking the benefit of any limitations or exclusions of liability or other 
protections that are permitted under Australian law.  Principals, contractors and service providers 
should review their standard contract terms to ensure that such provisions are included in their 
standard terms.

What does this mean in practice?
Parties will need to go to court to establish that a contract term is unfair. Similar laws have been in 
place for larger businesses for some time now, and there is little evidence that parties have used 
those laws to address potential issues in their contracts.  

For small businesses with contracts under $300,000, query whether the potential cost and 
sometimes lengthy process of litigation may discourage some parties from seeking to enforce their 
rights under the new laws through the courts.  However, the new laws may be useful in helping 
small businesses to defend claims.   



Recommendations
It would be prudent to audit your activities and determine whether you are affected by the new laws 
now. You may need to create a compliance program to ensure your business is protected.  

Those who are affected have until November to review and if necessary amend any terms in their 
standard form contracts as necessary. Findings against you could damage your reputation. 
 
Parties issuing relevant tenders may want to request information as to whether bidders are “small 
businesses”, so that this is clear up front.  

Any contractual terms which may potentially be considered unfair may need to be amended, or made 
mutual, or measures may need to be introduced to bring them to the attention of the other party, such 
as an explanation of their operation.  

Drafting in plain English, and clarifying the intention of a clause and its purpose in a contract, may help to 
explain why it is necessary and therefore reduce the chances of it being ‘unfair’.  

Our Construction and Infrastructure team has extensive experience in drafting and amending contract 
terms and is available to assist before the new laws come into effect.

Scott advises private and public sector clients on large scale strategic 
infrastructure projects. He acts for owners, contractors and bidders in 
relation to all aspects of a project including construction, procurement 
and probity. Scott has specific expertise in government infrastructure 
projects, general contractual and legislative advice and the tendering 
process (at all levels of government), government and private sector 
capital and services procurement and infrastructure contracts and 
performance.

Scott is highly regarded in the sectors of water, public transport 
infrastructure and information technology requirements. He advises 
on projects and tender processes including drafting reports and 
methodology documents, as well as tender evaluation, contractual 
negotiation, legislative advice work and legislative compliance and 
audit services.

Suzy is a projects and commercial lawyer with particular 
experience in project development and operational contracts 
in the ports, civil construction and resources sectors. She has 
experience both in Australia and overseas, and has advised 
government clients, principals, developers, contractors and 
operators on a wide range of major infrastructure projects.

Suzy has previously worked in-house as a European Counsel 
for an international port operator in Belgium, as Corporate 
Counsel for a Queensland water GOC and as in-house counsel 
to support the feasibility stage of a major new coal project 
for one of Australia’s largest miners. Known for her practical 
common sense approach and commerciality, Suzy understands 
the drivers behind getting the deal done.
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The new laws could perhaps be invoked when negotiating contract terms, but there is of course a risk 
that that may be detrimental to that party’s chances of successfully winning the contract.

Watch the webinar Click here to access this video

“This brochure intends only general advice and awareness and does not 
constitute formal legal advice, which should be obtained from your own 
qualified legal advisor aware of your circumstances. Neither Open Windows 
not Holding Redlich can be held liable for any act or omission based upon this 
brochure, direct or indirectly including consequential losses and liabilities.” 
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